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Two most common questions of non-
interference practitioners:
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Pre-Critical Period Post-Critical Period
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& Pre-Critical Date
Claim (Inactive)

(1) Substantially

the Same Subject (2) Substantially the Same
Matter? (M.L. Subject Matter? (M.L.
Analysis) Analysis)
Post-Critical Date Claim Issued/Published
Claim

Both questions (1) and (2) must be answered Yes to satisfy 35 U.S.C. §135(b).
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& - Pre-Critical Date
“Copied” Claim

(1) Substantially
the Same Subject
Matter? (M.L.

Analysis)

(2) Substantially the Same
Subject Matter? (M.L.
Analysis)

Post-Critical Date Claim
(Amended Pre-Critical Date
Claim)

J Question (1) must be answered Yes.

J If the pre-critical date claim is literally copied from the targeted

application/patent, then (2) is satisfied because applicant timely copied the
issue/published claim. e

JIf the pre-critical date claim is “based” on a claim from the targeted | >~
application/patent, then Question (2) must also be answered yes to ~
satisfy 35 U.S.C. §135(b). Nt
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Issued/Published
Claim
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